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UNI TED STATES PATENT AND TRADEMARK OFFI CE

Tradenmark Trial and Appeal Board

In re Jaguar DrinkWre

Serial No. 78010982

Mark J. Murphy of Cook Al ex MFarron Manzo Cumm ngs &
Mehl er, Ltd. for Jaguar DrinkWare.

Caroline Fong Wi ner, Trademark Exam ning Attorney, Law
O fice 115 (Tomas VI cek, Managi ng Attorney).

Before Simms, Hohein and Bucher, Adm nistrative Tradenark
Judges.

Opi ni on by Bucher, Adm nistrative Trademark Judge:

Jaguar DrinkWare seeks registration on the Principa
Regi ster for the mark JAGUAR DRI NKWARE f or goods
identified as “nmugs, drinking steins, and drinking cups in
the nature of tunblers for coffee, fountain drinks and
ot her drinkable liquids, all being nade of a variety of
materials except for precious netals, nanely, porcelain,
stainless steel, plastic, acrylic and alum num” in

| nternati onal C ass 21.1

1 Application serial nunber 78010982 was filed on June 2,

2000 based upon applicant’s allegations of a bona fide intention
to use the mark in conmerce. At the request of the Trademark
Exam ning Attorney, applicant agreed to disclaimthe generic term
“Drinkware” apart fromthe mark as shown.
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This case is now before the Board on appeal fromthe
final refusal to register based upon Section 2(d) of the
Trademark Act, 15 U. S.C. 81052(d). The Trademark Exam ning
Attorney has held that applicant’s mark, when used in
connection with the identified goods, so resenbles three

mar ks owned by Jaguar Cars Limted, as follows:

regi stered for “coasters not of
paper and not being table |inen,

mugs and aut onobi |l e cl eani ng
cloths,” in International C ass

21

regi stered for “drinking steins;
beverage gl assware; thermal
i nsul ated containers for
beverages; water bottles, sold
A A enpty; portable coolers and
R tankards not of precious netal,”

in International d ass 213

regi stered for “drinking steins;
beverage gl assware; drinking
mugs; thermal insul ated
JAGUAR RACING contai ners for beverages; water
bottles, sold enpty; portable
cool ers and tankards not of
precious netal,” in
I nternational Cass 214

2 Reg. No. 1645289 issued on May 21, 1991; Section 8
affidavit accepted and Section 15 affidavit acknow edged;
renewed.

3 Reg. No. 2175107 issued on July 21, 1998.

4 Reg. No. 2508053 issued on Novenber 13, 2001.
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as to be likely to cause confusion, to cause mstake or to
decei ve.

Applicant and the Trademark Exam ning Attorney have
fully briefed this appeal but applicant did not request an
oral hearing.

We affirmthe refusal to register

Appl i cant argues that the marks are quite different
when conpared in their entireties; that the United States
Patent and Trademark O fice has regi stered nunerous narks
having the word “jaguar” in the marks; that whatever fane
may attach to registrant’s mark for autonobiles does not
carry over to these goods; and that despite contenporaneous
usage for years, applicant knows of no instances of actual
conf usi on.

In turn, the Trademark Exam ning Attorney contends
that the marks are confusingly simlar because the word
“Jaguar” is domnant in all of the marks; that the goods
are identical in part and otherw se closely related; that
the third party registrations listed by applicant are of
m ni mal probative value; and that the legal test is
I'i kel i hood of confusion, not actual confusion.

Qur determ nation under Section 2(d) is based upon an
analysis of all of the facts in evidence that are rel evant

to the factors bearing on the issue of |ikelihood of

- 3 -
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confusion. In re E |I. du Pont de Nemours & Co., 476 F.2d

1357, 177 USPQ 563 (CCPA 1973). In any likelihood of
confusion analysis, two key considerations are the
simlarities between the marks and the relationship of the

goods. Federated Foods, Inc. v. Fort Howard Paper Co., 544

F.2d 1098, 192 USPQ 24 ( CCPA 1976).

When considering the rel atedness of the respective
goods, we |look first to registrant’s goods as listed in the
identifications of goods in the cited registrations. These
i ncl ude mugs, steins and beverage gl asses in International
Class 21. These goods woul d appear to be identical to
applicant’s own mugs, drinking steins, and drinking cups.
Regi strant’ s ot her beverage containers are closely rel ated
to applicant’s goods.

Moreover, turning to the du Pont factor dealing wth
the simlarity or dissimlarity of established, |ikely-to-
continue trade channels, given that neither registrant nor
applicant has placed any restrictions on their respective
channel s of trade, we nust presune that applicant’s goods
and registrant’s goods wll nove through all of the norna
channels of trade to all of the usual consuners of goods of

the type identified. See Canadian |nperial Bank of

Commer ce, National Association v. Wells Fargo Bank, 811

F.2d 1490, 1 UsPQ2d 1813, 1815 (Fed. Gr. 1987).

- 4 -
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Simlarly, we should also note that as to the du Pont
factor focusing on the conditions under which and buyers to
whom sal es are nade, these goods are relatively inexpensive
products and woul d not be subjected to the careful scrutiny
t hat woul d acconpany nore expensive itens.

We turn next to the du Pont factor focusing on the
simlarity or dissimlarity of the marks in their
entireties as to appearance, sound and connotation. As our
princi pal reviewing court, the Court of Appeals for the
Federal Circuit, has pointed out, “[w hen marks woul d
appear on virtually identical goods or services, the degree
of simlarity necessary to support a conclusion of likely

confusion declines.” Century 21 Real Estate Corp. wv.

Century Life of Anerica, 970 F.2d 874, 23 USPQ2d 1698, 1700

(Fed. GCir. 1992). In summarizing her conparison of the

i nvol ved nmarks, the Trademark Exam ning Attorney argues
that these marks “all create the same commercia

i npression.” (Tradenmark Exam ning Attorney’ s appeal brief,
unnunber ed page 4)

Whil e we conpare the marks in their entireties, the
Court of Appeals for the Federal Circuit has also held that
in articulating reasons for reaching a conclusion on the
guestion of |ikelihood of confusion, there is nothing

i nproper in stating that, for rational reasons, nore or

- 5 -
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| ess wei ght has been given to a particular feature or
portion of a mark. That is, one feature of a mark may have

nore significance than another. See Sweats Fashi ons I nc.

v. Pannill Knitting Co., 833 F.2d 1560, 4 USPQ2d 1793, 1798

(Fed. Gir. 1987), and In re National Data Corporation, 753

F.2d 1056, 224 USPQ 749, 752 (Fed. Cir. 1985).

In this vein, the Trademark Exam ning Attorney argues
that i nasnmuch as the word “Drinkware” in applicant’s mark
i's generic and hence disclainmed, one should accord little
weight to this termas distinguishing applicant’s nmark from
the cited marks. Moreover, the imge of the |eaping jaguar
above the word “Jaguar” in two of the cited marks
reinforces the word portion of the marks rather than being
a separabl e, easily-verbalized part of these marks. Hence,
the identical word “Jaguar” is the sanme literal el enent
that would be used to call for all of these goods.

Finally, in the newest of the cited registrations, the word
“Racing” (like the |eaping jaguar inmage) reinforces the
fact that registrant’s beverage containers are coll ateral
items for the well-known auto manufacturer of Jaguar

aut onobiles.®> This additional term then, in no way

5 Inits brief (p. 6), applicant concedes that the word
JAGUAR and the | eaping jaguar inmage may be fanmpbus when associ at ed
wi t h aut onobi | es.

-6 -



Serial No. 78010982

detracts fromthe overall commercial inpression surrounding
t he Jaguar brand.

As to the all eged weakness of the cited marks,
appl i cant argues that:

...the Trademark O fice has already registered

trademarks for many other “jaguar” type marks to

ot hers than Jaguar Cars Limted Corporation United

Ki ngdom such as for exanple, “JAGUAR’ (many),

“JAGUAR C 2000,” “JAGUAR CTS,” “VERTEL JAGUAR,”

“Jaguar” with different cat designs (even design

ones with a | eaping Jaguar), and nany others ..,

and found no |ikelihood of confusion between these

marks and the cited marks. (footnote omtted)

Clearly, the cited marks are not strong marks.
(applicant’s appeal brief, p. 7) |In support of its
position that there are “many other ‘jaguar’ type marks” on
the federal tradenmark register, applicant had attached to
its earlier response to an Ofice action copies of
printouts of these third-party registrations taken fromthe
United States Patent and Trademark O fice’s conputerized
dat abase.

As was correctly noted by the Trademark Exam ning
Attorney, these registrations do not indicate actual use of
the marks in the marketplace by the respective registrants.
Nonet hel ess, when according these third-party registrations
the limted probative value to which they are entitled, we

cannot conclude that the cited marks are weak for these

mugs, steins, drinking glasses and ot her beverage
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containers. As noted by the Trademark Exami ning Attorney,
applicant’s argunment about the all eged weakness of the
cited marks is not particularly persuasive “when ot her
cited marks are for goods or services with no comrercia
relationship to Registrant’s goods.” (Trademark Exam ni ng
Attorney’s appeal brief, unnunbered page 6). |I|ndeed,
applicant has pointed to registrations of a variety of
conposite marks containing the word “Jaguar” (sone of which
al so include other promnent, arbitrary natter) that are
regi stered for goods quite different fromregistrant’s
goods, e.g., machine tools, industrial chem cals,
rodenticides, bailer twi ne, software for project
managenment, conmuni cati ons managenent and applications
managenent, nedi cated preparations, prem um paper, cutlery,
hai r brushes and conbs.

As to the du Pont factor focusing on fane, other than
applicant’s limted concession that the word JAGUAR and t he
| eapi ng jaguar imge may well be fanpbus when associ at ed
wi th autonobiles, there is no evidence in this ex parte
record relating to the fame of the cited mark.

Accordingly, this factor favors neither the position taken
by the Trademark Exam ning Attorney nor that of applicant.

Finally, we turn to the | ength of tine during and

condi ti ons under which there has been contenporaneous use

- 8 -
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wi t hout evidence of actual confusion. Applicant argues
that in considering the du Pont factors in this case, we
shoul d consider that registrant’s and applicant’s
respecti ve goods have coexisted for two years (at the tine
of applicant’s appeal brief) w thout any confusion.
However, there was only a single year of coexistence
of the marks at the tinme of the declaration signed by
applicant’s president. One year of use wthout any actual
confusion is an extrenely short period of tinme on which to
base an argunent that there is not a |ikelihood of
confusion, particularly when the record contains no
evi dence that these respective nmarks have been used
cont enpor aneously on these respective beverage containers
in the same geographical area. It is therefore not at al
surprising that no instances of actual confusion have been
reported to applicant since 2001. The absence of any
i nstances of actual confusion can be a neaningful factor
only where the record indicates that, for a significant
period of time, an applicant’s sal es and adverti sing
activities have been so appreci able and conti nuous that, if
confusion were |ikely to happen, any actual incidents
t hereof woul d be expected to have occurred and woul d have
conme to the attention of one or both of these trademark

owners. See Gllette Canada Inc. v. Ranir Corp., 23 USPQd

-9 -
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1768, 1774 (TTAB 1992). Such evidence is not a part of
this record. Furthernore, we have not had opportunity to
hear fromthe registrant on this point. Mreover, as noted
by our principal review ng court, the Court of Appeals for
the Federal CGrcuit:

Wth regard to the seventh du Pont factor, we
agree with the Board that Majestic’s
uncorroborated statements of no known instances
of actual confusion are of little evidentiary
value. See In re Bissett-Berman Corp., 476 F.2d
640, 642, 177 USPQ 528, 529 (CCPA 1973) (stating
that self-serving testinony of appellant’s
corporate president’s unawareness of instances of
actual confusion was not conclusive that actual
confusion did not exist or that there was no

l'i kel i hood of confusion). A show ng of actual
confusi on woul d of course be highly probative, if
not conclusive, of a high Iikelihood of
confusion. The opposite is not true, however.
The | ack of evidence of actual confusion carries
little weight, J.C. Hall Co. v. Hallmark Cards,
Inc., 340 F.2d 960, 964, 144 USPQ 435, 438 (CCPA

1965), especially in an ex parte context.

In re Majestic Distilling Co., 315 F.3d 1311, 65 USPQ2d

1201, 1205 (Fed. G r. 2003). Therefore, applicant’s claim
that no instances of actual confusion have been brought to
its attention is not indicative of an absence of a
I'i keli hood of confusion, and we find that this factor
favors neither the position taken by applicant nor that of
t he Trademark Exam ni ng Attorney.

I n concl usion, given that the goods herein are

identical in part and otherw se closely related, that they

- 10 -
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are inexpensive itens that will presumably nove through the
same channels of trade to the sane cl asses of consuners,
that applicant’s nmark creates the sane overall commercia

i npression as do the cited marks, and that this record does
not support the conclusion that the cited marks are weak as
applied to registrant’s |isted goods, we concl ude that
applicant’s mark, when used in connection with its
identified goods, so resenbles the three registered marks
owned by Jaguar Cars Limted as to be |likely to cause

confusion, to cause ni stake or to deceive.

Decision: The refusal to register under Section 2(d)

of the Trademark Act is hereby affirned.



